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Perspective

The Archival Setting and People
with Disabilities: A Legal Analysis
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Abstract: Legal rules and regulations, with increasing regularity, determine how we op-
erate our institutions. The Americans with Disabilities Act illustrates this point well. It
has affected archives in several ways, and will continue to do so. The act influences
archival employment practices and will assuredly influence the nature and quality of service
made available to patrons with disabilities. This article explores, in general terms, the
relevance of the Americans with Disabilities Act to the archival setting.
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The Archival Setting and People with Disabilities 705

ON 26 JULY 1990, PRESIDENT George Bush
signed into law the Americans with Disa-
bilities Act (hereafter referred to as the
ADA).1 In terms of scope and substantive
content, there can be little doubt that the
ADA is the most compelling and signifi-
cant federal legislative attempt to lessen, if
not eradicate, the harm and disparate treat-
ment of persons who are deemed to be dis-
abled.2

Over 40 million Americans are estimated
to have a disability. And, as our population
continues to age, it is fair to assume that
this number, which bears a relationship in
both absolute and relative terms to the total
population, will continue to grow. In other
terms, it appears that one in seven persons
in this country may be regarded as having
a disability. People with disabilities, if pro-
vided with a fair and equal opportunity, are
just as likely as their nondisabled fellow
citizens to seek employment and to use
public facilities. Assuming this to be true,
it follows that people with disabilities have
played and will continue to play an enor-
mous role in American society—a role that
can no longer be ignored.

The purpose of this article is to explore
several aspects of the ADA and to examine
the ways in which it will most likely affect
the archival setting. Archives, like any other
public or quasi-public institutions, employ
people and make available to users their
services and resources. To the extent that
archives engage in such activities, it is clear
that ADA affects them and creates legal
obligations that were not readily apparent
before the passage of the ADA.

This examination of the effects of the
ADA on archival institutions and the
profession has three parts. It begins with a
brief review of the archival literature as it

'P.L. 101-336, 42 U.S.C. 12,101, et seq.
2For the purposes of this article, disability is de-

fined as it is in the ADA (2)(A), as a "physical or
mental impairment that substantially limits one or more
of the major life activities of [an] individual."

relates to people with disabilities. Second,
a generalized historical overview of the
legislative and judicial attempts to "re-
form" our attitudes and conduct with re-
spect to people with disabilities is offered.
And finally, the ADA, or at least those pro-
visions most relevant to the archival set-
ting, will be discussed. It is hoped that this
method of exposition will help to make the
archival community more aware of the le-
gal duties imposed by the ADA.

Archival Literature and People with
Disabilities

If the quantity of a profession's literature
is an indication of that profession's interest
in or awareness of a particular subject, it
is fair to say that American archivists have
not shown a particularly keen affinity for
the disabled person. Bluntly stated, it is
difficult to find articles or essays in the ar-
chival literature that are concerned with
either the disabled employee or the dis-
abled patron.3 Even the most diligent re-
searcher is not likely to find more than a
handful of references to these subjects in
the literature.

Two articles, however, deserve particu-
lar attention. Both articles predate the ADA
and therefore do not focus on current legal
obligations. Nonetheless, these articles are
important in that they serve as a reminder

3Librarianship, by way of contrast, has produced
literally hundreds of articles and books concerned with
people with disabilities. Three excellent monographs
on the subject, including extensive references to other
publications, are Eunice Lovejoy, Portraits of Library
Service to People with Disabilities (Boston: G. K.
Hall, 1990); Keith Wright and Judith Davie, Library
and Information Services for Handicapped Individu-
als, 2nd ed. (Littleton, Colo.: Libraries Unlimited,
1983); and Rashelle S. Karp, Library Services for
Disabled Individuals (Boston: G. K. Hall 1991). One
bibliography on the subject of library service for peo-
ple with disabilities reportedly contains almost 800
entries. See That All May Read: Library Service for
Blind and Physically Handicapped People (Washing-
ton, D.C.: National Library Service for the Blind and
Physically Handicapped, Library of Congress, 1983).
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that people with disabilities are most cer-
tainly a part of the archival setting.

The first article, published in 1979, was
written by Lance Fischer.4 Writing from
his perspective as an archivist, a user of
archives, and a deaf person, Fischer offers
insightful and useful comments. His focus,
as one might expect, is on the deaf re-
searcher in an archival setting.

Fischer points out that archivists must
gain a more fully developed awareness of
the "dilemma of the deaf."5 To do this,
he suggests that the assistance of knowl-
edgeable groups be sought and that archival
managers consider the use of workshops to
increase staff sensitivity. Fischer continues
by noting the importance of interpreting
services in assisting the deaf. According to
Fischer, sign language skills are quite sim-
ply the most productive way to enhance
bilateral communication between the ar-
chivist and the deaf patron. The author de-
scribes several other remedial measures,
discussing, for example, the use of tele-
typewriters and the improvement of visual
aids.

In concluding, Fischer reminds the reader
that many of these changes may be required
by law and refers the reader to the Reha-
bilitation Act of 1973.6 Finally, the author
notes that deaf users must be sought; that
is, archivists must "publicize the steps taken
to accommodate the deaf."7

Brenda Beasley Kepley, writing in 1983,
provides a comprehensive view of the pa-
tron with disabilities within an archival set-
ting.8 She notes, for instance, that 1981

"Lance Fischer, "The Deaf and Archival Research:
Some Problems and Solutions," American Archivist
42 (October 1979): 463-64.

'Fischer, "The Deaf and Archival Research," 463.
6In referring to the Rehabilitation Act of 1973,

Fischer quite correctly notes that the law may compel
us to do more than we are doing for people with dis-
abilities. The 1973 act has several limiting features,
however.

'Fischer, "The Deaf and Archival Research," 464.
8Brenda Beasley Kepley, "Archives: Accessibility

was the International Year of the Disabled
and argues that the archival profession, like
many other occupational groups, must be-
come more sensitive to and aware of the
needs of patrons with disabilities. There are
compelling legal reasons why archivists
should become more involved with service
to people with disabilities. Kepley refers,
for example, to the Education for All
Handicapped Children Act of 1975 and the
Rehabilitation Act of 1973. She points out
that archivists "lag far behind" professions
such as librarianship and museum admin-
istration in their awareness of and efforts
on behalf of people with disabilities.9

Kepley also discusses specific kinds of
disabilities, such as deafness, blindness,
limited mobility, and problems related to
aging. The author suggests responses for
accommodating such needs, and she pro-
vides a series of specific issues and pro-
posed solutions. These include such matters
as parking facilities and restroom accessi-
bility. In concluding, Kepley lists the names
and addresses of organizations that provide
information and assistance to those inter-
ested in the problems of the people with
disabilities.

The Fischer and Kepley articles are sim-
ilar in several important respects. Both ar-
ticles, on explicit and implicit levels, remind
the archival community of its need to be
more mindful of patrons with disabilities.
Both authors call for a greater sensitivity
to people with disabilities and briefly men-
tion the fact that the legal system is playing
an increasingly significant role in creating
duties in this respect. Both offer specific
suggestions on how to remedy shortcom-
ings that may exist in the level of service
offered by archives to the patron. In this
regard, Fischer's article focuses on the needs
of the deaf, while Kepley deals with a wider

for the Disabled," American Archivist 46 (Winter
1983): 42-51.

'Kepley, "Accessiblity for the Disabled," 43.
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The Archival Setting and People with Disabilities 707

variety of physical impediments. Finally,
both writers are concerned exclusively with
patrons with disabilities; neither Fischer nor
Kepley deals with employment practices that
may discriminate against people with dis-
abilities who are employed or who seek
employment in the archival setting. This
lapse is understandable, considering the
context of the articles. When the Fischer
and Kepley articles appeared, the legal status
of people with disabilities in the workplace
was problematic, at very best; indeed, the
ADA was enacted at least in part because
the employment rights of people with dis-
abilities were ill defined, difficult to en-
force, and narrowly circumscribed under
then-current law.

Kepley's and Fischer's articles represent
well-defined and articulate statements of
concern for the ways in which people with
disabilities are treated in archival settings.
In tone, the reader is given the impression
that many of the authors' suggestions with
respect to the improvement of services are
optional. The authors are simply presenting
an accurate reflection of the legal condi-
tions that existed before passage of the ADA.
Despite the fact that the ADA has made
mandatory much of what was optional, Ke-
pley and Fischer have made important con-
tributions to the archival literature.
Unfortunately, they are voices crying in the
wilderness—but they are voices that can no
longer be ignored.

Judicial and Legislative Antecedents to
the ADA

Significant legislative enactments such
as the ADA are rarely created in a vacuum.
They exist, and must be read and under-
stood, within their overall legal frame-
work. This framework is made up of earlier
statutes and court decisions that explicitly
or implicitly set a tone for current and fu-
ture applications of the law. The ADA must
be approached from this perspective if its
deeper impact and meaning are to be ap-
preciated fully.

The ADA is the most comprehensive at-
tempt by the federal government to deal
with people with disabilities as they strive
to participate fully in American life.10 It
would be a mistake to assume, however,
that the ADA simply arose in a historical
fashion. In point of fact, the ADA can fairly
be seen as one major step in a process that
began decades ago. This process, it should
be mentioned, was assisted by both the ju-
dicial and legislative branches of govern-
ment, as an illustration from the years
immediately following the Second World
War will show. As one might imagine, the
Second World War produced many thou-
sands of veterans, both men and women,
who had been disabled in the course of pro-
viding military service. In response, Con-
gress passed the Act of June 10,1948, which
in essence banned discrimination in federal
employment on the basis of a disability.11

Without a doubt, the Act of 1948 had its
limitations. It did not cover most Ameri-
cans, nor did it apply to most employment
settings. Nonetheless, it signaled, at a min-
imum, an awareness on the part of Con-
gress that people with disabilities may be
the victims of discrimination and that such
discrimination is both unreasonable and le-
gally indefensible.12 The Act of 1948 was
a beginning.

For purposes of this discussion, the 1950s

"The ADA is, of course, a federal law. Many states,
have passed acts that protect people with disabilities,
especially in the area of employment discrimination.
These state laws, while beyond the scope of this ar-
ticle, are not necessarily nullified by the ADA; they
may in fact operate as parallel means of enforcement.
See section 501(b) of the ADA 42 U.S.C. 12201(b).
This interplay between federal law and state laws may
raise interesting and sometimes troublesome legal is-
sues.

"Act of June 10, 1948 Pub. L. No 617, ch 434,62
Stat. 351 (1948).

12The Act of 1948 is a remarkable piece of legis-
lation in that it foreshadowed subsequent congres-
sional attempts to deal with discrimination in the
workplace. The centerpiece of such legislation, the
Civil Rights Act of 1964 (42 U.S.C. 2000 et seg),
would not appear for another sixteen years, however.
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were not a particularly significant period,
but by the latter half of the 1960s a number
of relevant events began to occur. Congress
passed the Architectural Barriers Act of
1968,13 which sought to eliminate the
physical impediments inherent in many
public structures—impediments that pre-
vented people with disibilities from gaining
meaningful access to public places. Thus
Congress required that buildings "con-
structed, altered or financed" by the fed-
eral government be made accessible to
people with disabilities.14 The Architec-
tural Barriers Act, like the Act of 1948,
depended on a federal connection; it ap-
plied only when federal monies were in-
volved. But again, like the Act of 1948, it
was an important, albeit limited, step in the
right direction.

The next event, and unquestionably the
most significant one aside from the ADA,
was the passage of the Rehabilitation Act
of 1973.15 The Rehabilitation Act was—
and for that matter still is—important for a
number of reasons. First, it codified and
solidified a number of preexisting voca-
tional rehabilitation programs. It also cre-
ated a number of guarantees for the people
with disabilities, and it assigned to federal
agencies responsibilities for recruiting and
retaining employees with disabilities.

These same kinds of standards were im-
posed on federal contractors. In addition,
entities receiving federal assistance were
now, perhaps for the first time, required to
refrain from engaging in any form of dis-

13Architectural Barriers Act of 1968, 42 U.S.C.
4151, et seg (codified as amended, 1989).

14In 1973, the Architectural and Transportation
Barriers Compliance Board (ATBCB) was created.
See 29 U.S.C. 792. The purpose of the ATBCB was
to induce compliance with the Architectural Barriers
Act of 1968. There was an attempt in the early 1980s
by the Reagan administration to disband the ATBCB.
See Wright and Davie, Library and Information Serv-
ices for Handicapped Individual, for a brief discus-
sion of the episode.

I5The Rehabilitation Act of 1973, Pub.L. No. 93-
112, 87 Stat. 355 (1973).

crimination against people with disabili-
ties. The Rehabilitation Act, in its
amendment, further extended these broad
antidiscrimination provisions to virtually all
federal executive agencies including the U.S.
Postal Service.

Perhaps most significant is the fact that
the Rehabilitation Act of 1973 created a
conceptual and definitional framework for
dealing with discrimination. Many of the
phrases and definitions now contained in
the ADA were originally drafted for use in
the Rehabilitation Act, and the many legal
cases that have tested the act since 1973
provide an important interpretive guide for
the ADA.

The Rehabilitation Act of 1973 never-
theless had several serious drawbacks. By
virtue of its jurisdictional parameters, many
employers and/or services simply were not
covered. Enforcement, especially by pri-
vate parties, was problematic. And, like any
relatively new piece of legislation, it was
subject to wide and sometimes divergent
interpretations by the federal courts. The
Rehabilitation Act of 1973, although a truly
important enactment, still left much un-
done.16

In the meantime, the federal judiciary was
supplementing the process of change. In
Alexander v. Choate,17 the U.S. Supreme
Court had to decide whether discrimination
under the Rehabilitation Act of 1973 was
unlawful even if it was unintentional. In

"After passage of the Rehabilitaton Act of 1973,
Congress continued the process of change, at least
with respect to specific areas of American life. In
1975, for example, it passed the Education of All
Handicapped Children Act, Pub.L. No. 94-103, 89
Stat. 486 (1975). See also the Developmental Dis-
abled Assistance and Bill of Rights Act, Pub.L. No.
94-103, 89 Stat. 486 (1975).

17439 U.S. 287 (1985). The Alexander v. Choate
decision looked to an earlier Civil Rights Act case,
Lau v. Nichols, 414 U.S. 563 (1974), for guidance.
In Lau, the Supreme Court ruled that equal treatment
was not necessarily adequate when a disadvantaged
group could not participate fully in the absence of
affirmative assistance.
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The Archival Setting and People with Disabilities 709

answering this question, the Court reached
the conclusion that the impact of disparate
treatment could well be unlawful even if
the alleged wrongdoer acted without design
or intent. This concept, it should be noted,
was specifically carried forward into the
ADA.

Court decisions, which sometimes de-
cided against the rights of people with dis-
abilities, have also affected the law as we
understand it today. In Southeastern Com-
munity College v. Davis,18 the Supreme
Court held that the Rehabilitation Act of
1973 did not require federally assisted pro-
grams to offer individualized or personal
attention or service. This holding, and its
impact, has been addressed by the ADA,
as will be shown later.

This brief history brings us full circle.
Congress and the Courts, starting at least
in 1948, have struggled with the way in
which the nation deals with people with
disabilities. While matters have not nec-
essarily progressed in a straight line, it is
clear that, for more than forty years, change
has been occurring. The ADA can be viewed
as a major effort on the part of Congress
to fill in the gaps that remained. These gaps,
sometimes caused by legislative inattention
and sometimes brought on by unsympa-
thetic court decisions, are to a large extent
what the ADA is all about.

The ADA and Its Relationship to
Archives

Although the ADA was signed into law
in 1990, it was originally introduced into
Congress in 1988. In the two years between
its introduction and its passage, a great deal
of "debate, negotiation, compromise, re-
finement and revision" took place.19 What

emerged is a rather complex and compre-
hensive legislative enactment.

It is not the purpose of this discussion to
review every provision of the ADA. Rather,
what follows here is a brief description of
those portions of the ADA that are most
likely to affect archives in the United States.

The ADA is divided into five parts, or
titles. Title I is specifically concerned with
employment. Title II deals with public
services and, in later sections, with public
transportation. Title III pertains to public
accommodations, while Title IV relates to
telecommunications. Title V contains a va-
riety of miscellaneous matters. Of partic-
ular importance here are Title I and the
public services provisions of Titles II and
III.

In Title I, which pertains to discrimina-
tion in the workplace, Congress expanded
rather dramatically the antidiscrimination
provisions of the law. But first it had to
define disability. Congress did so in the
following language:

The term "disability" means, with
respect to an individual—(A) a phys-
ical or mental impairment that sub-
stantially limits one or more of the
major life activities of such individ-
ual; (B) a record of such an impair-
ment; or (C) being regarded as having
such an impairment.20

This provision contains several key ele-
ments. The reader may note, for example,
that both physical and mental impairments
are covered. Secondly, the impairment must
interfere with at least one major life activ-
ity. And, from subsections (B) and (C), it
is possible to discern Congress's intent that
some degree of objective evidence of the
existence of the disability must exist. These

X8442 U.S. 397 (1979).
19For an informative and insightful view of this

process, see Lowell Weicker, "Historical Back-
ground of the Americans with Disabilities Act," Tem-
ple Law Review 64 (Summer 1991): 387-92. The

author, now governor of Connecticut, was a U.S. sen-
ator in 1988. He was also one of the prime sponsors
of the ADA at that time.

2042 U.S.C. 12,102 (2).
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710 American Archivist / Fall 1993

provisions leave room for interpretation;
nevertheless, because the ADA's definition
of a disability relies so heavily on earlier
statutes on the subject, some guidance is
available from preexisting case law.21

A second important definition addresses
the question of jurisdiction. What groups
and/or institutions are regulated by Title I
of the ADA? On this point, Congress made
one of its most important changes. By using
broad definitions, Congress sought to en-
sure that all employers who meet certain
minimal qualifying standards (or "covered
entities") are regulated by the ADA. These
standards include specific levels of em-
ployment as well as activities deemed to be
"in an industry affecting commerce."22

Next, there is the matter of substantive
coverage of Title I. In Section 102 of the
ADA, Congress made it unlawful for all
covered employers to discriminate against
a "qualified individual with a disability"
with respect to virtually all terms and con-
ditions of employment. Thus, everything
from hiring to termination, training to com-
pensation, must be available on an equal
basis to a qualified person with a disability.
Note that Congress assumes that the person
is qualified to perform the job in question.
An employer may be required, however, to
make a "reasonable accommodation" in
order to provide the employee with a truly
equal employment opportunity. According
to the ADA, a "reasonable accommoda-
tion" might include, among other things,
modifications to existing facilities, job re-
structuring, modification of equipment, or
the provision of qualified readers or inter-
preters.23

21This definition is virtually identical to the defi-
nition of individuals with handicaps as used in the
Rehabilitation Act of 1973.

22See 42 U.S.C. 12,102 (2). Fifteen employees are
considered a minimal qualifying employment level.
Initially, and during a hiatus period, a minimum of
twenty-five employees is to be considered the quali-
fying number.

"See 42 U.S.C. 12 111 (9). By virtue of 42 U.S.C.

Title I of the ADA is enforced by the
Equal Employment Opportunity Commis-
sion (EEOC). The EEOC is the same fed-
eral agency that currently regulates most
other areas of employment discrimination,
including but not limited to cases of gender
and racial discrimination. The EEOC has
issued regulations concerning Title I of the
ADA, but it has made it clear that many
issues will simply have to be decided on a
case-by-case basis.24

How does this situation affect a typical
archival employer? Assuming that the ar-
chives in question does fall within the am-
bit of Title I of the ADA, virtually all
employment practices, from recruitment to
recordkeeping, will have to be viewed in a
new way. For many employers, especially
those not previously covered by analogous
regulations, the ADA will mean paying
special attention to everything from poten-
tially discriminatory preemployment ques-
tions concerning an applicant's medical
history to the eradication of barriers that
currently restrict the mobility of employees
with disabilities.

Title I of the ADA is formidable. None-
theless, there are ways to become more fa-
miliar with its provisions. The EEOC's
regulations, as well as its question-and-an-
swer publication, provide a convenient
starting point. The EEOC is also expected
to publish a technical assistance manual.
Also, most archives are aligned with a larger
parent organization with a human resources
department, which can often provide tech-
nical assistance on this matter. Of course,
there is an enormous amount of published
literature already available on the ADA,
most of which specifically deals with Title
I. And finally, specialized legal counsel can

12 111 (10), there is an "undue hardship" exception
to the reasonable accommodation rule. This excep-
tion, however, is multifaceted and most likely quite
narrowly defined.

24The Code of Federal Regulations now includes
the EEOC's regulations concerning the ADA.

D
ow

nloaded from
 https://prim

e-pdf-w
aterm

ark.prim
e-prod.pubfactory.com

/ at 2025-07-01 via free access



The Archival Setting and People with Disabilities 711

be of great help. While this alternative is
costly in the short term, a review of current
employment practices by a specialist can
prove cost effective in the long run.

As suggested earlier, Title I is not the
only provision of the ADA that is relevant
to the archival setting. Title II, at least those
portions dealing with public services, is most
certainly pertinent to this discussion. As a
starting point, it is necessary to consult once
again a definition contained in the ADA:
public entity, which is defined by Congress
as follows: " the term 'public entity'
means—(A) Any state or local govern-
ment; (B) Any department, agency, spe-
cial-purpose district, or other instrumentality
of a state or states or local government."25

Next, we must consult the following,
rather broad, admonition to public entities
as defined above:

Subject to the provisions of this ti-
tle, no qualified individual with a
disability shall, by reason of such
disability, be excluded from partici-
pation in or be denied the benefits of
the services, programs, or activities
of a public entity, or be subjected to
discrimination by any such entity.26

Taken together, the two ADA sections
quoted above establish rather forcefully
several basic legal propositions. First, it is
made clear that public entities are subject
to Title II of the ADA. In turn, Congress
has chosen to define public entity as any
state or local governmental body or "other
instrumentality" of a state or local govern-
ment. Presumably, this would include any
and all archival institutions that are a part
of local or state government as well as gov-
ernment-related educational institutions. To
be sure, this is broad jurisdictional lan-
guage; yet it is difficult to ascertain the

M42 U.S.C. 12131 (1). Emphasis added.
2642 U.S.C. 12132.

number or percentage of archives in the
United States that fall within its ambit.27 It
is probably fair to say, however, that many
hundreds of archives will be deemed to be
public entities within the meaning of the
ADA.

What are the consequences of such a
classification? Referring to the second pro-
vision quoted above, we must now con-
sider the fact that public entities cannot
discriminate against a person with disabil-
ities in "services, programs, or activities."
On its face, this prohibition seems perhaps
neutral at best. However, its meaning, as
revealed by other provisions of the ADA,
may require a great deal more effort than
initially seems necessary.

The section quoted above uses the term
qualified individual with a disability. Con-
gress was precise in defining this phrase.
It defines such an individual as one

who, with or without reasonable
modifications to rules, policies, or
practices, the removal of architec-
tural, communication, or transporta-
tion barriers, or the provision of
auxiliary aids and services, meets the
essential eligibility requirements for
the receipt of services.28

This provision is critical because it means
that a person with a disability is entitled to
the same level of service provided to all
other individuals, even if that means that
the public entity must modify its policies,
remove barriers, or make available auxil-
iary aids or services.29 If we think of it

"Researchers such as Paul Conway may provide us
with a glimpse at the nature and quantity of archives.
See Paul Conway, "Perspectives on Archival Re-
sources: The 1985 Census of Archival Institutions,"
American Archivist 50 (Spring 1987): 174-91.

2842 U.S.C. 12131 (2). Emphasis added.
29In 42 U.S.C. 12102 (1), Congress defined aux-

iliary aid or service as using "qualified interpreters,"
"qualified readers," or the modification or acquisi-
tion of equipment or devices.
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712 American Archivist / Fall 1993

another way, the optional may now be
mandatory.30 Prior to the ADA, some ser-
vice-providing institutions believed that
people with disabilities, although wel-
come, were nonetheless not entitled to the
assistance of specific affirmative measures
that equalize access. Those same institu-
tions may now discover that such attitudes
and the practices that they spawn are no
longer in compliance with the law.

A third, and perhaps most provocative,
feature of the ADA is found in the "public
accommodation" provisions of Title III. In
these provisions Congress made it unlawful
for any entity that operates a place of public
accommodation to discriminate against a
person with a disability with respect to the
"equal enjoyment" of such a facility.31 This
provision seems to require public accom-
modation facilities to take steps to ensure
equal access. The use of "auxiliary aids
and services" is once again referred to, and,
as noted earlier, this phrase can mean pro-
viding readers or interpreters, among other
things.32

What is perhaps most interesting about
this aspect of the ADA is its broad cover-
age. Places of "public accommodation" are
"private entities" that provide twelve de-
fined kinds of service. Thus, a "museum,
library, gallery or other place of public dis-
play or collection" are included in this pro-
vision.33 Similarly, virtually all kinds of
private educational services are covered by
the public accommodation rules.34 Al-
though archives are never specifically men-
tioned, it is probably fair to conclude that
most if not all private archives, to the ex-

3oFor a rather exhaustive and informative analysis
of these provisions of Title II, see Timothy Cook,
"The Americans with Disabilities Act: The Move to
Integration," Temple Law Review 64 (Summer 1991):
393^69.

31See 42 U.S.C. 12182 for the full text of this an-
tidiscrimination provision.

3242 U.S.C. 12182 (b) (2).
3342 U.S.C. 12181 (7) (H).
3442 U.S.C. 12181 (7) (J).

tent that they fall within the groupings de-
scribed above, are covered by the "public
accommodation" sections of the ADA.

This provision of the ADA, like most
others in the same act, does not operate in
absolute terms. Thus, certain types of "de-
fenses" are available to institutions and
businesses.35 With respect to the public ac-
commodation rules, for example, an entity
may be excused from compliance if it can
demonstrate that the taking of affirmative
measures "would fundamentally alter the
nature" of the service provided. Such de-
fenses must be approached carefully.36 It
does not appear that Congress, in fashion-
ing the ADA, was especially hospitable to
devices or maneuvers that seek to avoid
compliance with the law.

One final note concerning enforcement:
the ADA was not a hollow gesture by Con-
gress. Depending on the nature of the vi-
olation, a wide range of remedies, both
public and private, are available. Every-
thing from back-pay awards to general
monetary damages to injunctions are avail-
able under the ADA.37 Even civil penal-
ties, amounting to as much as $50,000, are
provided. Noncompliance can be costly.

Conclusion

This article was intended to provide a
brief and introductory survey of the ADA.
It is a complex piece of legislation, and its
meaning will change as new regulations are
issued and as court decisions interpret and
reinterpret its parameters. Thus, this article
should be read and understood as no more
than a starting point. Any person seriously
interested in learning more about this sub-

3542 U.S.C. 12182 (b) (2).
36See Gregory Crespi, "Efficiency Rejected: Eval-

uating Undue Hardship Claims Under the Americans
with Disabilities Act," Tulsa Law Journal 26 (Fall
1990): 1-36. See also 42 U.S.C. 1.

"See, for example, 42 U.S.C. 12188 and 42 U.S.C.
12203 (c) for examples of remedial provisions of the
ADA.
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ject would be well advised to seek out more
detailed expositions. These can be obtained
through a variety of sources; published lit-
erature on the subject is voluminous.38

Similarly, the number of guides, both of-

38For a good general introduction to the subject,
see Dick Thornburgh, "The Americans with Disabil-
ities Act: What It Means to All Americans," Labor
Law Journal 41 (December 1990): 803-07. For a
treatment of the employment discrimination provi-
sions, see Arlene Mayerson, "Title I—Employment
Provisions of the Americans with Disabilities Act,"
Temple Law Review 64 (Summer 1991): 499-520. As
to Title III public accommodation provisions, see Robert
Burgdorf, "Equal Members of the Community: The
Public Accommodation Provisions of the Americans
with Disabilities Act," Temple Law Review 64 (Sum-
mer 1991): 551-81. As was suggested earlier, library
literature on the subject should not be ignored (see
Note 3); see also Jessica Bray, "The Americans with
Disabilities Act of 1990: New Questions," RQ 31
(Spring 1992): 315-24; and Donald Foos and Nancy
Pack, How Libraries Must Comply with the Ameri-
cans with Disabilities Act (Phoenix: Oryx, 1992).

ficial and commercial, will almost certainly
increase. Expert legal advice is, of course,
always available, as is internally available
institutional guidance.

In the final analysis, archives simply have
no choice. They, like other service-provid-
ing institutions, are simply going to have
to become more attuned to the spirit and
letter of the ADA. It is an act that affects
who we employ and how we provide ser-
vice to the public. If this sounds rather per-
vasive in scope, it is intended to be. One
commentator has suggested that the ADA
is the most important piece of civil rights
legislation since the Civil Rights Act of
1964.39 If this is true, archives must gain
a greater awareness of the ADA; the op-
tional quite simply, has become manda-
tory.

39Thornburgh, "The Americans with Disabilities
Act," 803.
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